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EDITORIAL NOTES. 


Lega! forms are proverbially persistent and, when they are printed ° 
and sold at six for a quarter, it is easier to go on using them as they are 
than to express their established meaning in simpler and more modern 
language. ‘There is a great waste of labor, however, in recording the 
cumbrous sentences of the ancient form of a deed of land. An act of the 
Legislature may have been necessary to suggest the possibility of drawing 
a deed in shorter form than that to which we have been accustomed, but, . 
on examining the suggestions of Chapter 208 of the Laws of 1899, it 
will be apparent that nearly every one of them might have been adopted 
without an act of the Legislature. The short forms provided for have, 
in most cases, the same meaning as the long clauses for which they are 
to be substituted, and any lawyer who understood the old form and took 
the trouble to put it into simpler language could safely do so. It is well, 
however, to have certain simple forms duly authorized, and, so far as this 
act does this, it does well. Unfortunately, however, the act attempts . 
something more, and leaves it not quite clear how much has been done. 
It provides that any deed may be in a certain simple form déclaring that 
the grantor, for a certain consideration, does grant and-convey the lands 
described to the grantee, and then goes on to say that every such deed, . 
unless an exception is made therein, shall “be construed to include all 
the estate, right, title, interest, use, possession, claim and demand what- 
soever, both in law and in equity, of the grantor of, in and to the premises 
with the appurtenances.” In the first place, this applies only to every 
such deed; and, in the second place, it does not make it clear whether - 
even in such a deed a fee simple may be conveyed without the use of the 
magic word “heirs.” The word heirs is not used in the form, and ‘all 
the estate, right, title and interest of the grantor would seem to include 
an estate in fee simple, if the grantor had such an estate, but ‘it has been: 
repeatedly decided that this clause is not sufficient to convey such an 
estate if the word “heirs” be not found in the deed, and, therefore, with- 
out an express declaration of the Legislature that the word heirs is not’ 
necessary to convey a fee, the short form described in the act will not be 
sufficient to convey more than estate for life unless the word heirs be in-- 
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serted. At all events, there is enough doubt about it to make it unsafe 
to accept the new form of deed unless the word heirs be inserted. 





Numerous amendments were made to the District Court Act this 
year, most of them merely corrections in the form of several sections 
of the Revision of 1898. The attempt to extend the act to such cities 
of less than twenty thousand inhabitants as should, by resolution, adopt 
the act within three months, has been declared unconstitutional (Laws 
1899, ch. 91), on the ground that limitation of the power of adoption to 
three months made the act special. 

We need not refer in detail to the amendment made by chapter 211 
of the Laws of 1899. They must be carefully examined by all who are 
interested and the effect of some of them can only be learned after verbal 
comparison of the new section with the old. It is annoying to have a 
revision revised so soon, but, as amendments were made, it is a pity that 
they did not go further and make two or three much needed changes in 
the practice of the District courts. The old rule that no written state- 
ment of defense should be made, except a plea of title or a claim of set 
off, should be abolished. It was intended for ease of justices of the 
peace and lay practitioners. | Now that lawyers sit on the bench and ap- 
pear at the Bar, there is no reason why a defendant should not be re- 
quired to disclose the nature of the defense before he goes. The state- 
ment need not be formal, but the plaintiff ought at least be apprised of 
the grounds of the defense. He ought not to be required to come 
with formal proof of matters that are not disputed, nor yet to be taken 
by surprise with a defense that he had never dreamed of. In all litigation 
it is important that the real matter in dispute should be known to both 
parties before the fight in court begins. This was one of the merits of 
the common law system of pleading, and in our zeal to abolish techni- 
calities and try the real issue, we have often done injustice by trying an 
issue on which one of the parties was not prepared for a trial. There 
is One point at least, on which a plaintiff in a District court ought not 
to be put to proof without a plea in abatement. The plaintiff suing a 
corporation ought not be required to prove the fact of incorporation. It 
is a matter within the knowledge of the defendant, and, if is is not denied 
by a plea, it ought to be taken as admitted. In the higher courts a plea 
in bar is an admission of the character of the defendant, but in the Dis- 
trict courts, for want of pleadings of any kind, the plaintiff is compelled 
to bring proof of a matter best known to the defendant and one that would 
rarely be disputed except for the chance that the plaintiff might not be 
ready or able to prove it. 





An important change in the corporation law has been made by chap- 
ter 213 of the Laws of 1899. __It is provided that disputes with respect 
to the election of directors may be settled by the Chancellor on petition 











HERBERT V. MAYOR AND COUNCIL OF BAYONNE, 227 


and notice and the hearing of proofs, and that he may order a new elec- 
tion or make such order and give such relief as right and justice may 
require; and, in the meantime, he may restrain a claimant from exercis- 
ing any of the functions of the office. This proceeding is simple and 
more effectual than that by mandamus on which relief can only be had 
from the court in banc, and a rule to show cause for a mandamus does 
not, like the allowance of a certiorari, operate as an injunction. 


E. Q. K. 





HERBERT v. THE MAYOR AND COUNCIL OF THE CITY OF BAYONNE. 


(New Jersey Court of Errors and Appeals, June 20, 22, 1899.) 


Certio-ari—Withdrawal of prosecu- ceedings in the Court of Errors and 
tors—Continuing the suit.—Certain per- Appeals in the name of the prosecutors, 
sons, not prosecutors in the writ of cer- who had withdrawn from the cause. 


tiorari, permitted to continue the pro- 


In error to the Supreme court. 

This was a certiorari proceeding taken to review the action of the 
city of Bayonne in authorizing the construction of a trunk sewer in the 
Second Ward in that city. The prosecutors named in the writ were 
Thomas Herbert and William Cook. The judgment of the Supreme 
court being adverse to them, a writ of error was taken to the Court of 
Errors and Appeals. 

The prosecutors then severally executed writings directing their at- 
torneys to discontinue the suit, and authorized and empowered the at- 
torney of the defendant to apply for a rule discontinuing the writ of error, 
and a consent to its dismissal. 

The attorneys for the prosecutors having refused to discontinue, a 
motion was now made by the defendant to dismiss the writ. 

Mr. James Benny pro. ; 

Mr. W. W. Anderson contra. 

PER CURIAM: The defendants having moved with the consent 
of the plaintiffs to dismiss this writ of error, and it being shown to the 
court that the object of the writ is to review a judgment of the Supreme 
court affirming on certiorari certain proceedings for the construction 
of a public sewer in which William H. Waters, William C. Farr, August 
Mahnken, John H. Burns and Richard H. Warren have the same legal 
interest as the plaintiffs, another attorney having certified to the court 
that in obtaining and prosecuting said certiorari he acted on behalf of the 
persons last named, as well as of the plaintiffs; it is thereupon ordered 
that said motion be granted, unless (as is proposed by plaintiffs’ attor- 
ney) within thirty days the said persons last named, or some of them, 
tender to the plaintiffs a bond approved as to form, amount and security 
by W. B. Williams, Esq., a Supreme Court Commissioner, indemnify- 
ing the plaintiffs against all costs and expenses which may be incurred 
by the further prosecution of this writ of error, and that in case such bond 
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be tendered said motion be denied, the parties tendering the same 
be allowed to prosecute the writ of error in the name of the plaintiffs. 





PIERSON v. KLAHRE. 
(New Jersey Supreme Court, May 1, 1899.) 


writ, nor otherwise certified its judg- 
ment or the grounds thereof, though 
the attorneys of the parties have filed 


Certiorari—Judgment of Common 
Pleas—Stipulation.—The Supreme court 
will not, on certiorari, review a judg- 
ment of the Common Pleas court, when 
that court has made no return to the 


a stipulation setting forth the facts. 


Action between David W. Pierson and others and Arthur Klahre 
and others. Certiorari to review a judgment of the common pleas. 
Dismissed. 

Argued February term, 1899, before Ludlow and Dixon, JJ. 

Mr. William D. Daly for prosecutor. 

Messrs. McEwan & McEwan for defendant. 

PER CURIAM: This certiorari directed the Hudson Common 
Pleas to certify its judgment upon a motion to dismiss an appeal taken 
from the Hoboken District court. The Common Pleas has made no re- 
turn to the writ, nor in any way certified to us either its judgment or the 
grounds of its judgment, but, instead thereof, the attorneys of the par- 
ties have filed a stipulation purporting to set forth the facts. This court 
will not, on such a basis, interfere with the decision of the inferior tri- 
bunal. Monitor Lodge v. Golby, 58 N. J. Law, 119, 32 Atl. 689. The 
writ of certiorari should be dismissed for want of due prosecution, but 


without costs. 





THOMPSON v, WALKER. 
(N. J. Supreme Court, June 1, 1899.) 


Courts—Jurisdiction.—In the city of being excluded by the proviso of the 


Trenton, by reason of the existence of 
a District court there, the courts for 
the trial of small causes have no juris- 
diction when the matter in dispute ex- 


act entitled “An act to increase the ju- 
risdiction of justices of the peace,” ap- 
proved March 12, 1879 (2 Gen. St., p. 
1897). 





ceeds the sum of $100, such jurisdiction 


Certiorari by the state, on the prosecution of James Thompson, 
against Samuel Walker, review judgment of a justice. Reversed. Ar- 
gued June term, 1898, before Lippincott and Gummere, JJ. 

Mr. W. P. Bainbridge for prosecutor. 

Mr. Chauncey Beasley for defendant. 

LIPPINCOTT, J.: The writ is to review a judgment in the court 
for the trial of small causes of the county of Mercer, wherein the trial 
was had before and judgment rendered by Michael J. Soran, one of the 
justices of the peace holding his court and exercising his jutidiction 
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within the city of Trenton. The summons in the cause, as appears by 
the return to this writ, was to appear before the said justice in the court 
for the trial of small causes at his office in the city of Trenton, in the coun- 
ty of Mercer, on Friday, October 15, 1898, at the hour uf 10 o’clock in 
the forenoon, to answer unto Samuel Walker, Jr., in an action upon con- 
tract for the sum of $200. The itemized state of demand made claim 
for the sum of $200. On the return day the plaintiff below appeared, 
and proved his claim. The defendant did not appear, and judgment was 
rendered for the plaintiff in the sum of $200. 

This action was brought in the city of Trenton, in the court for the 
trial of small causes, before a justice of the peace, in which city, on March 
12, 1879, there existed a District court. A District court was estab- 
lished in the city of Trenton by an act entitled “An act constituting Dis- 
trict courts in certain cities of this state,” approved March 9, 1877 (P. L. 
1877, p. 234). By reason of the existence of a District court in said city, 
the court for the trial of small causes in that city had no ju- 
risdiction in cases where the matter in dispute exceeded the 
sum of $100, such jurisdiction being excluded by the proviso of the 
act ‘An act to increase the jurisdiction of justices of the peace,’ approved 
March 12, 1879 (2 Gen. St., p. 1897). Whether he was elected from 
any of the wards of the city is immaterial. Hankins v. Berrian (N. J. 
Sup.) 40 Atl. 624; Sloat v. McComb, 42 N. J. Law 484; Wagoner v. Watts, 
44 N. J. Law 126, affirmed in 45 N. J. Law 184. The justice was with- 
out jurisdiction, and therefore the judgment is reversed, without costs. 





MARTHA R. CHEESMAN v. JAMES C. PANCOAST AND JOSEPH C. JORDAN. 


(Salem Circuit Court, Dec. 29, 1894.) 
Wills— Construction. 


In ejectment. 

Tried by consent before the court, a jury being waived. 

This cause was heard upon a special case. The material facts are 
these: John T. Richmond died April 8th, 1861, seized of the locus in 
quo. His will contained the following clause: “I also give, devise and 
bequeath to my beloved wife Hannah, the farm on which Samuel Rich- 
man now lives to be hers during her natural life, and at her death the 
aforesaid farm to go to be the property of my son Samuel Richman, to 
be his and his children’s forever.” This farm is the locus in quo. Han- 
nah survived the testator and held possession until her death on June 
21st, 1877. 

Samuel M. Richman in the above clause, survived both the testator 
and Hannah, and died June 18th, 1894. No child had ever been born 
unto him and he died unmarried. Samuel on December 31st, 1892, 
conveyed all his interest in the premises to the defendant James C. Pan- 
coast, who demised the same to the other defendant Joseph C. Jordan, 
who is in possession. John T. Richman, the testator, left surviving 
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him, in addition to his son Samuel M., also a granddaughter Martha R. 
Cheesman, the plaintiff. These two were the only heirs at law of the 
testator. 

Mr. S. H. Richard for the plaintiffs. 

Mr. M. P. Grey for the defendant. 

REED, J.: The present contest is between the heir of John T. 
Richman the testator, on the one hand, and the grantees of Samuel M. 
his son, on the other hand. 

The plaintiff insists, that upon the death of Samuel W. all of the 
estate he or his grantees had in the locus in quo ceased to exist, and the 
estate passed to the heirs at law of the testator. 

The defendants claim that Samuel M. had an estate in fee simple 
which passed to them by the deed from Samuel to Pancoast and the de- 
mise to Jordan. 

The devisor, after giving a life estate to his wife, directs that after her 
death, the property is to go to be the property of “my son Samuel Rich- 
man to be his and his children’s forever.” Samuel M. had no chil- 
dren. 

One of the resolutions in Wilds case} 6 Coke 16, was that if A devises 
his land to B and to his children or issues, and he hath not any issue at 
the time of the devise, that the same is an estate tail; for the intent of the 
devisor is manifest and certain that his children or issues should take; 
and as immediate devisees they cannot take, because they are not in 
rerum natura, and by way of remainder they cannot take, for that was not 
his intent, as the gift is immediate; therefore, such words shall be taken 
as words of limitation just as much as children or issues of his body. 

In all instances where this form of words is employed under these 
conditions, and there is no qualifying language, the resolution in the 
Wilds case has become a recognized rule of construction. Davie v. 
Stevens, 1 Doug. 321; Nightingale v. Burrell, 15 Peck. 104; Roper v. 
Roper, L. R. 3 C. P. 32; 3 Jarmon on Wills 177. 

The devise contains words which under the statute de donis created 
an estate in fee tail. This being so, the counsel for the plaintiff insists 
that the part of the act of 1820, now sections I1 of the statute directing 
the descent of real property, seized upon the estate and reduced the in- 
terest of Samuel M., the first grantee, to an estate for life. But this 
section is inapplicable, because by its terms the remainder is to go to the 
children of the first grantee. When there are no children the act is in- 
operative. Lippincott v. Davis, 28 A. R. 587. 

The estate of Samuel, therefore, remains a fee tail unless some oth- 
er statute affects its character. Chief Justice Hornblower suggested a 
doubt in the case of Den ex Dem James v. Dubois, 1 Harr. 285, 295, as 
to whether tail could be created by operation of the statute de donis after 
the passage of the act of June 13th, 1799, declaring that no act of par- 
liament should have any force in this state or be considered as law. This 
act, however, was repealed in 1846 by an act to repeal certain acts and 
parts of acts. Inasmuch as’the statute de donis was always regarded as 
a part of the law of this state, all estates tail created by force of it remain 
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such unless turned into estates for life in the first grantee, with re- 
mainder in his children, by the act of 1820. 

As the latter act is not applicable to the present estates tail, the 
estate of Samuel was that of a tenant in tail. But it is insisted by the 
counsel of the defendants that the estate of Samuel M. was a fee simple 
by virtue of an act of 1784 (Rev., p. 300.) 

This act provides that all devises of land in which the words heirs and 
assigns, or heirs and assigns forever, are omitted, and no expressions 
are contained in the will whereby it shall appear that such devise was in- 
tended to convey only an estate for life, and no further devise being made 
of the devised premises after the decease of the devisee to whom the same 
shall be given, all such devises shall be taken and understood to the in- 
tention of the testator thereby to grant and devise an absolute estate 
in the same and shall beconstruedtoconveya fee simple. (Revision, p. 300.) 

I am unable to see how the terms of this statute are in any way op- 
erative upon the present devise. There is a clear intention that the es- 
tate by this devise, after the death of the person to whom it is first de- 
vised, shall go to his children. If it operates to confer an estate of fee 
simple upon Samuel M., he being tenant in tail, it would operate in the 
same way in favor of every tenant “in tail” and so estates in fee tail would 
be abolished by the statute. But that this was not its object or opera- 
tion is obvious from the circumstances that the second section of the 
original act recognized the continued existence of estates tail. That 
section provided that whenever such an estate came to the second donee 
intailunder a devise he should hold in fee simple. (Patterson’s Laws, p. 53.) 

The estate of Samuel M. must, therefore, be regarded as a fee tail. 
Upon his death, leaving no children, the estate reverted to the heirs of 
John T. Richman. Challis on Real Prop. 44; Holcombe v. Lake, 4 
Zab. 686. This puts the title in the plaintiff. 

It may be remarked that without the aid of the statute de donis the 
estate would have been a conditional fee, and upon the death of Samuel, 
leaving no children, would have taken the same course. 

Let judgment be entered for the plaintiff. 


| We have been requested to publish the above opinion, as it estab- 
lishes a principle which seems not to have been applied in any other case 
in the state, and has not been reported.—Ed. | 





GILHOOLY v. BOARD OF CHOSEN FREEHOLDERS OF HUDSON COUNTY. 
(N. J. Supreme Court, May 1. 1899.) 


Municipal corporations—employees— ration thereof, and, after expiration of 
Rights of veterans.—Under the veteran the term thus limited, the appointee, 
act of March 14, 1895, when the term of | though a veteran, has no right to the 
a municipal office is not fixed by law position. 
the appointing power may limit the du- 


Application by the state, on the relation of Michael Gilhooly, against 
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the Board of Chosen Freeholders of Hudson county for mandamus to 
compel respondents to reinstate relator in the position of superintendent 


of the Newark Avenue bridge. 


Rule discharged. 


Argued February term, 1899, before Ludlow and Dixon, JJ. 
Mr. James A. Gordon for relator. 


Mr. John Griffin for respondent. 


PER CURIAM: The construction of the veteran act of March 14, 
1895, was settled by the decision of the Court of Errors in Hardy v. City 


of Orange, 61 N. J. Law 620, 42 Atl. 581. 


According to that case, 


when the term of a municipal position is not otherwise fixed by law, the 
appointing power may limit the duration of the right of incumbency by 
making the appointment for a specified period, and, after that period, an 
appointee who is a veteran Union soldier or sailor has no more right to 


the position than any other appointee would have. 


Consequently the 


right of the relator to the position of superintendent of Newark Avenue 
bridge, to which he was appointed for a term ending on the first Monday 
in December, 1898, expired on that day, and he has no legal claim to re- 
instatement. The rule for mandamus is discharged. 





‘IN RE’PETITION OF SOLOMON MARX FOR APPOINTMENT OF RECEIVER FOR THE 
COLUMBIA STRAW PAPER COMPANY. 


Corporation — Insolvency — Barring 
creditors.—An order barring creditors 
of an insolvent corporation having been 
made before the revision of the corpora- 
tion act in 1896, the Court of Chancery 
has no power to refuse to let creditors 
come in after the time fixed in the or- 
‘der, .and before actual distribution 


week. It would seem that the limita- 
tion authorized by section 75 of the re- 
vised corporation act is intended for 
the benefit of the diligent creditors and 
not of the stockholders liable for the 
debts, and the limitation may be re- 
moved with the consent of the credit- 
ors. 


Application by receiver for instructions. 

Argued June 28, 1899; decided July 17, 1899. 

The original petition of Solomon Marx asking that the Columbia 
Straw Paper Company be declared insolvent and a receiver for it ap- 
pointed was filed April 3d, 1895, and an order to show cause, in the usual 
form, was made returnable April 22d, 1895. On that day the application 
was postponed to April 29th, and again to May 6th. On that day a sup- 
plemental affidavit of insolvency was presented, and an order appointing 
Mr. See receiver was made, directing him to give bond in the sum of two 
thousand dollars. The oath of the receiver was filed May 13th, 1895. 

On the 11th of December, 1895, the receiver made a report that he had 
been unable to find any assets, or to obtain possession of the books and 


papers of the company. 


On the same day the First National Bank of Chicago presented a 
petition claiming to be a creditor of the insolvent corporation, and asking 
for an order on the receiver to sue certain of the directors of the company 
to recover certain funds which it is alleged they owed the company or 
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had improperly disposed of as the funds of the company and should repay 
to it. 

On the presentation of that petition an order was made permitting 
the receiver to bring suit in pursuance of such petition. 

On the 17th of December, 1895, an order limiting creditors was 
made directing them to present their claims and prove them before 
the receiver “within two months from the date of this order, or that they 
be excluded from the benefit of such dividends as may hereafter be made 
and declared by this court upon the proceeds of the effects of such cor- 
poration.” The order-contains directions to publish the same in one 
newspaper in New Jersey, one in New York, and one in Chicago, and 
also that the receiver mail a notice to the post office address of each of the 
creditors if it could be ascertained. No notice was sent to any of the 
creditors by mail, because the receiver at that time did not have their 
names or addresses, except that of the First National Bank of Chicago; 
but the order was published according to its direction. 

On the 14th of March, 1896, the receiver made a report of the claims 
theretofore presented to him, by which it appears that they were three in 
number, namely: The First National Bank of Chicago, $35,000; the 
Rock Island National Bank of Rock Island, Illinois, $5,000, and the 
First National Bank of Fort Madison, Lowa, 10,000; in all $50,000. 

No suit had as yet been brought by the receiver under the leave 
granted to him on December 11th, 1895; but on the 14th of March, 1896, 
by order of that date, further leave was granted to the receiver to bring 
a suit against the stockholders of the corporation for unpaid subscrip- 
tions to the capital stock, and leave was granted for the First National 
Bank of Chicago to intervene in the name of the receiver in a foreclosure 
suit in the Federal court of Illinois, brought against the insolvent cor- 
poration, upon the terms therein mentioned. 

In pursuance of that leave the receiver filed a bill in this court on the 
18th of August, 1896, making all the stockholders and certain bondhold- 


ers and creditors of the company parties defendants. Process of sub- 
poena was issued upon that bill, and a few—some half a dozen or so—of 
the defendants were found in this state, and served with process. It 


was entitled, See, Receiver, v. Heppenheimer and others. 

Six of the defendants demurred on the 30th of November, 1896. 
That demurrer was argued and overruled on the 29th of March, 1897 (10 
Dick. 240). From the order overruling the demurrer the six defendants 
who had been served and appeared, appealed to the Court of Errors and 
Appeals, and the appeal was disposed of by an affirmance of the order at 
the March term, 1898 (11 Dick. 453). 

In the Summer of 1897, and pending the appeal, several of the de- 
fendants, who were named in the bill but had not been served with pro- 
cess by reason of their absence from this state, came voluntarily into the 
state to spend the summer or a portion of it at their country places, and 
a fresh process was issued and served upon them. 

After the demurrer was overruled the defendants thus recently served 
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joined with those previously served in an answer; the issue was made 
up, and the cause set down for hearing, and partly heard. 

On the 21st of June, 1899, the receiver presented his petition in the 
insolvency proceeding to the court, setting forth that since the expira- 
tion of the time limited in the order of December 17, 1895, a large num- 
ber of claims had been presented to him properly verified, giving a list of 
them, showing an aggregate of some one hundred or one hundred and 
fifty thousand dollars, stating objections to some of them; showing that 
he had no assets in his hands, except $500 received by him for joining 
in a conveyance of some mortgaged premises in the state of Illinois; set- 
ting forth the suit pending against the stockholders, and its situation; 
stating that no order, other than that above recited, had been made lim- 
iting creditors, and praying that the creditors who had so presented their 
claims since the expiration of the time limited in the ordér might be ad- 
mitted, subject to certain objections to some of them, as creditors in the 
distribution of the assets of the estate. 

On the presentation of that petition an order to show cause, return- 
able June 28th, was made against the three original applying creditors, 
and against all the defendants in See v. Heppenheimer who had been 
served and appeared. 

On the return of that order the three original creditors consented 
to the coming in of the new creditors; but their admission was strenu- 
ously opposed by the defendants in the suit of See v. Heppenheimer, on 
the ground that those creditors did not present their claims within the 
time limited by the order, and that many of the defendants, and among 
them those who, if liable at all, are liable for a majority of the aggregate 
of liability, had voluntarily come into the state and submitted themselves 
to the jurisdiction of the court upon the supposition and belief that the 
total amount of claims of creditors to be satisfied was only $50,000, which 
would be the limit of their liability. 

Mr. Francis J. Swayze and Mr. John De Witt Warner of New York, 
for the applying creditors. 

Mr. R. V. Lindabury and Mr. Louis Marshall of New York for cer- 
tain defendants in See v. Heppenheimer. 

PITNEY, V. C.: Upon reflection and due consideration, | am of 
the opinion that this court has no right to reject these claims. At the 
time that the order limiting creditors was made, December, 1895, no 
statutory authority was vested in the Chancellor to limit the distribution 
of assets of insolvent corporations to any particular class of creditors. 
The jurisdiction is wholly statutory. It had been usual, in order to 
promote the speedy winding up of the affairs of the corporation, to make 
orders limiting creditors, but such orders had never been held to be bind- 
ing until after the assets had been actually distributed. The subject 
was discussed by Chancellor Green in Grinnell v. Insurance Co., 1 C. E. 
G. 283, and by me in Pattberg v. Pattberg, 10 Dick. 604. The only 
mode in which it was in the statutory power of the court to limit the num- 
ber of creditors who should join in the distribution of the assets was 
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by actually distributing the assets among the creditors applying up to 
the date of the distribution. When once distributed, after reasonable 
notice being given to the creditors to present their claims, of course those 
who did not present them were cut off by the logic of facts, namely, that 
the money had already been distributed. So that, until the passage of 
the new corporation act of 1896, there was no statutory authority on the 
part of the receiver’to refuse to receive these claims. 

But if the case had come under the act of 1896, which, by section 
75, empowers the court to limit the time within which creditors shall 
present and make proof of their claims and prevent creditors failing to 
do so from participating in the distribution of the assets of the corpora- 
tion, and if this court had already made such an order, I should be of the 
opinion that in this case, the diligent creditors consenting, it should 
open that order and permit other creditors to come in. 

That section of the statute, and the whole procedure under it, was 
devised for the benefit of the diligent creditors who first come in, and if 
they consent that other creditors come in nobody else can object. 

The policy of limitation acts of this character points in that direc- 
tion. In the settling up of the estates of decedents the personal repre- 
sentatives may obtain an order absolutely barring the presentation of 
any claim or the bringing of any suit against him after a certain time. 
But such a limitation in favor of the personal representative does not 
discharge the liability of the next of kin or heir at law, and provision is 
made for dilatory creditors to be paid out of any funds left in the hands 
of the personal representative after satisfying the more diligent credit- 
ors, and he is required to take refunding bonds from the next of kin or 
legatee, to which resort may be had for payment by the dilatory cred- 
itor, and, besides, he has his action at law against the heir at law. The 
object of the statute is to promote the convenience of the personal rep- 
resentative in settling up the estate, and to encourage the diligence of 
creditors in presenting their claims. 

The same remark may be made of the statute concerning assign- 
ments for the benefit of creditors. There the creditor who fails to pre- 
sent his claim within the time limited may still be paid out of any new 
assets which he shall discover which had not been previously known or 
seized by the assignee; and the absolute bar in favor of the insolvent 
assignor arises, not out of the order limiting creditors, but out of the ac- 
tual presentation to the assignee of his claim. If he chooses not to 
present his claim it is still preserved to him against the assignor. In no 
case is the order limiting creditors made to work an absolute discharge of 
the debt. 

But there is a further consideration that comes in here which seems 
to me to be an answer to the insistment of the defendants in the suit of 
See v. Heppenheimer, and that is this, Their liability, if there be any 
such, has two limits, one is the whole amount of the debts. It cannot 
exceed that. And the other is, the amount of their unpaid subscrip- 
tions. And the cases of Wetherbee v. Baker, 8 Stew. 501, and Cum- 











236 THE NEW JERSEY LAW JOURNAL. 


berland Lumber Co. y. Clinton Hill Co., 42 Atl. R. 585, show that 
it will probably be proper, if not necessary, after the liability of the de- 
fendants is established, if it shall be established, to make an indepen- 
dent inquiry as to the amount of the debts of the corporation which they 
should make up. 

In fact, the order limiting creditors in this cause if it had been made 
under the act of 1896 could not in any sense have been for the benefit 
of the defendants in the case of See v. Heppenheimer. They are not 
parties to the proceeding under which the receiver is acting, and were 
not even entitled to notice of the present application. The giving of 
such notice was quite ex gratia. Their liability, so far as it goes, if es- 
tablished, is an asset in the hands of the receiver, and to its extent every 
creditor should have the benefit of it precisely as a creditor of a decedent 
has the benefit of the estate of the decedent as long as it lasts. 

I will advise an order that the claims shall be considered and treated 
as filed in time, and that they shall be subject to the same exception and 
criticism as other claims, and no more. Such order will of course give 
them the right to prove their claims as the other creditors have in the 
case of See v. Heppenheimer. 

I do not think the result is varied by the question whether or not they 
had actual notice of the original order limiting creditors. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions. ) 


Deed—Restrictions—Preliminary injunction.—1. Where an owner 
sells a portion of his lands, with a covenant restricting its use, a subse- 
quent grantee of another portion from the same owner may enforce the 
covenant against the original grantee, and against all subsequent pur- 
chasers from him with notice of the covenant. 2. A prior purchaser 
from the original owner cannot enforce a restriction imposed by the lat- 
ter upon a lot subsequently conveyed, unless in the prior deed there 
was a grant of a right in the residue of the land retained by the vendor, 
or a stipulation that the restrictions put upon the lot sold by the prior 
deed should also be imposed upon the remaining property when sales 
should be made to subsequent purchasers, or other indications that all 
the lots were sold as parts of a uniform building scheme. 3. To justify 
the issuing of a preliminary injunction, the case shown by the complain- 
ant must exhibit a right free from doubt or reasonable dispute. | Rob- 
erts v. Scull. (Mr. Allen B. Endicott for complainant. Messrs. 
Thompson & Cole for defendant.) PER CURIAM, May 27, 1899. 

Insurance—Notice to members—Right of policy holders to injunc- 
tion.—1. Act April 9, 1888 (P. L. 414), declares that any of the mutual 
insurance companies already chartered by the Legislature, or already 
organized under general laws, may, after giving ninety days’ notice in 
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three public papers, change to joint-stock companies, by proceeding in 
accordance with, and conforming their charters to, its provisions. Act 
1899 (P. L. 1899, pp. 17, 18) is the same as Act 1888, with the omission 
of the word “already.” Held, that the word “already” found in Act 
1888, read in connection with Act 1899, relates only to the date of the ap- 
plication for change, and a mutual fire insurance company organized after 
the passage of Act 1888, and prior to Act 1899, may change from a mutual 
to a joint-stock company. 2. Act April 9, 1888, authorizing mutual in- 
surance companies to change from mutual to joint-stock companies, fails 
to give direction as to the method of effecting the change. The change 
can be made only by corporate action taken at a meeting of the corpora- 
tion, after special notice of the intended action has been given to the 
members. 3. A provision in a policy of fire insurance issued by a mutual 
insurance company, allowing the cancellation of the policy at any time 
by the holder without previous notice, and by the company upon giving 
five days’ previous notice, without assigning any reason, does not ren- 
der the right of the holder of such an uncertain and precarious nature 
as to disentitle him to an injunction against a change of the company, 
from a mutual to a joint stock company as the right of such 
policy holder is not the mere pecuniary right of a_ policy 


holder, but also that of a stockholder in the company. Schwarz- 
walder v. Tegen. (Messrs. Samuel F. Leber and T. S. Anderson for 
complainant. Mr. James A. Beecher for defendant). Opinion by 


EMERY, V.C., June 8, 1899. 
Divorce—Injunction.—A preliminary injunction to restrain the fur- 
ther prosecution of a suit for divorce in another state will be granted, 
where it is alleged that the assertion of a residence there was a mere pre- 
tense, made only to give color to and support a suit. Huettinger & 
Huettinger. (Messrs. Gilbert & Atkinson for complainant. Mr. W. E. 
Dobbins for defendant). PER CURIAM, June 6, 1899. 
Wills—Construction.—1. A devise of all the residue of the testator’s 
estate and property will pass the territory of his lands not otherwise 
disposed of, and all his title thereto. 2. Where the words of a residu- 
ary devise plainly pass a fee, other language in the will will not be con- 
strued to impute to the testator an intent to die intestate of the residue, 
if such construction can be avoided. Presumptions in such case should 
favor construction that the testator intended to die testate, rather than in- 
testate. 3. Where the dominant purpose of the testator plainly appears 
on the face of a will, the whole instrument (so far as the words used per- 
mit) will be construed in accordance with that dominant purpose. 4. 
Where the residuary clause blends the real and personal estate into one 
mass, the legacies are a charge, not only on the personal, but also on the 
real, estate. Carter v. Gray. (Mr. Alan H. Strong and Mr. Wood- 
bridge Strong for complainant. Mr. James H. Durand and Mr. Leslie 
Lupton for defendants). Opinion by GREY, V. C., June 30, 1899. 
Husband and wife—Note of wife—Validity—Consideration.—1: 
Equity is the proper forum in which to enforce contracts between hus- 
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band and wife. 2. A wife’s promissory note is forceful only when some 
beneficial consideration proceeds to her or to her estate. 3. The wife’s 
possible share in the surplusage of her husband’s personalty, in case he 
should die intestate and leave any, is too remote to operate as a beneficial 
consideration for her promissory note given to pay his debts incurred for 
the purchase money of personal property acquired by him. 4. Where 
a contract which a married woman was incapable of making is sought 
to be enforced against her, an estoppel will not be worked in order to 
give it validity. Bishop v. Bourgeois. (Mr. John S. Mitchell for com- 
plainant. Mr. George A. Bourgeois for defendant). Opinion by 


GREY, V. C., July 1, 1899. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Statutes—Corporations—Receiver—Corporate powers.—1. The ob- 
ject of the act of April 21, 1896 (Laws 1896, p. 319), is to supplement 
the act of April 18, 1884 (Gen. St., p. 3335), and that object is sufficiently 
and properly expressed in its title, notwithstanding that title erroneously 
recites that the last named act was approved April 18, 1894. 2. A cor- 
poration which has defaulted in the payment of state taxes, and has been 
proclaimed by the governor under the provisions of said act of April 
21, 1896, is within the provisions for winding up corporations contained 
in sections 53-60 of the corporation act of 1896 (Laws 1896, p. 277). 3. 
Upon application by a creditor or a stockholder of such a corporation 
under section 56 of the corporation act of 1896 (Laws 1896, p. 206), the 
discretionary power of the Chancellor is invoked, and should be exercised 
either to continue the directors as trustees to settle the corporate affairs 
under said sections, or to appoint a receiver for that purpose. _ Discre- 
tion to appoint a receiver should not be disclaimed because of failure of 
proof of breaches of trust by the directors, since the Governor’s proc- 
lamation, but should be exercised upon proof of such breaches of trust, 
or of previous breaches of trust, or misconduct, or incapacity evincing 
the unfitness of the directors to properly discharge the duties of such 
trust. 4. Whether the provisions of section 66 of the corporation act 
(Laws 1896, p. 298) are applicable to defaulted and proclaimed corpora- 
tions during the period within which they may apply for a revival. of their 
corporate life and powers under the provisions of the supplement to the 
act of April 21, 1896, which was approved March 25, 1898 (Laws 1808, p. 
182), quaere. American Surety Co. v. Great White Spirit Co. (Mr. 
Charles L. Corbin for appellants. Mr. Francis C. Lowthorp for re- 
spondents). Opinion by MAGIE, C. J., June 19, 1899. 

Fraudulent conveyance—Execution—Lien.—1. A judgment cred- 
itor, who has delivered his writ of execution to the sheriff, may maintain 
a bill in chancery to set aside a fraudulent sale of personal property made 
by the defendant. 2. By force of 2 Gen. St., p. 1418, sec. 18, a writ of 
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execution, from the time of its delivery to the sheriff, binds the goods of 
the defendant as against himself and his assigns. Hall v. Nash. (Mr. 
John W. Beekman for appellant. Mr. Otto Crouse for respondent). 
Opinion by GARRISON, J., June 19, 1899. 

Railroads—Assessment—Writ of error.—1. The tribunal, consisting 
of three justices of the Supreme court, assigned by the Chief Justice, to 
determine whether railroad property has been lawfully assessed by the 
local authorities, under the 239th section of the tax act, is, pro hac vice, 
the Supreme court. 2. In such a proceeding the determination by the 
Supreme court of a question of fact sustained by competent testimony 
is a finality. 3. A writ of error brings for review before the higher 
court the judgments of inferior tribunals upon matters of law only. Mor- 
ris & E. R. Co. v. Mayor, ete., of City of Newark. (Mr. Flavel McGee 
for plaintiff in error. Mr. Frederick T. Johnson for defendants in er- 
ror). Opinion by GARRISON, J., June 19, 1899. 

Evidence—Conveyance—-Right of action.—1. An offer made by one 
litigative party to the other is competent evidence for the latter, unless 
it is expressly stated that it is made without prejudice, or unless the party 
making it has been led to believe by the conduct of the adversary that 
a compromise may probably be effected. 2. A tract of land was con- 
veyed by deed, together with the free and common use of a basin adjoin- 
ing it, to load and unload, at all times, without let or hindrance from the 
grantor, his heirs or assigns, forever. This was an appurtenant ease- 
ment, and not a mere personal privilege or license. 3. It was an ease- 
ment apparent and continuous, and passed by the deed of this grantee to 
his grantee, to whom he conveyed “with the appurtenances,” without 
specifically giving the right to use the basin. 4. Any unauthorized 
act by the owner of the servient tenement which tends to deprive the 
plaintiff of the benefit of the easement is actionable. International Pot- 
tery Pottery Co. v. Richardson. (Mr. F. S. Katzenbach, Jr., for plain- 
tiff in error. Messrs. Buchanan & Relstab for defendant in error). 
Opinion by VAN SYCKEL, J., June 19, 1899. 

Divorce—Foreign decree—Bona fide residence.—A husband, sepa- 
rated from his wife, who unsuccessfully tried to settle a pending suit by 
her for a divorce, and then went to another state, without expressing or 
manifesting an intention to change his domicile, from which state he made 
visits until the necessary period of residence had elapsed, when he filed a 
petition there for a divorce from his wife, and was again absent until the 
trial; who was in no substantial business there; and who left after ob- 
taining a decree, and only returned when the decree was attacked as in- 
valid, was not a bona fide resident of the state granting the divorce. 
Streitwolf v. Streitwolf. (Mr. Willard P. Voorhees for appellant. Mr. 
Alan H. and Mr. Theodore Strong for respondent). PER CURIAM, 
June 19, 1899. 

Agent—Profits at principal’s expense—Accounting.—1. Equity for- 
bids any person standing in a fiduciary position from making any profit 
at the expense of the party whose interest he is bound to protect, with- 
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out making a full disclosure of his relationship to the transaction. 2. 
Where a profit has been made without such disclosure, the exact measure 
of the relief in equity is that the defendant account for the profit that 
he had made. 3. R. employed L. to obtain options for R. for the pur- 
chase of certain lands, L.’s compensation to be one-half of the profit re- 
alized upon their sale. R., with L. and others, organized a company to 
buy the lands of R. __L. did not disclose to the company his agreement 
for compensation, and R. did not impart to it the prices named in his 
options. The company purchased the lands at a profit to R. Held, 
in a suit against L., that he must account for the profit he had made, and 
that a decree against him for the whole profit of the transaction was er- 
roneous. Woodbury Heights Land Co. v. Loudenslager. (Mr. S. 
H. Grey for appellant. Mr. H. M. Cooper and Mr. D. J. Pancoast for 
respondent). Opinion by GARRISON, J., June 19, 1899. 

Railroad crossing—Contributory negligence—Signals.—1. The du- 
ty of a traveler upon a highway to look and listen before crossing a 
steam railway requires, especially where physical conditions interfere 
with the free use of vision or hearing, that he should exercise care to se- 
lect a position from which an effective observation can be made, and to 
use the necessary means within his control to render the act of looking 
and listening reasonably effective. 2. A plaintiff, who was driving a 
covered ice wagon over such a crossing, was injured by an express train, 
at midday, going thirty-five or forty miles an hour, colliding with his 
wagon. He drove a team of gentle horses, under easy control, on a jog 
trot, over a macadarmized road, making some noise as he traveled. To 
the south, his view of the railway was unobstructed, but to the north 
whence the train came, his view was obstructed by a building and some 
trees until he reached a point sixty feet west of the track. He then had 
a clear view, if he had looked, of one thousand three hundred feet along 
the track to the north. His testimony was that he did not hear the 
usual signals; that he did look both ways before crossing, but not until 
his horses feet were within six feet of the track, and that he did not 
see the train; that he did not at any time check the speed of his horses, 
but let them have their way; and that they continued on a trot until 
the collision occurred. Upon proof of these facts, which were undis- 
puted, held, that a denial of a motion to nonsuit for contributory neg- 
ligence was error. 3. Held, further, that this result was not altered 
by the fact, appearing from the plaintiff's testimony, that an automatic 
gong, erected by the company as an additional warning to travelers, by 
reason of some neglect did not ring as usual when the train approached, 
whereby it was claimed the plaintiff was misled; the case coming within 
the rule that a failure of a railway company to provide or give a statutory 
signal will not relieve the traveler from his duty to look and listen for 
approaching trains, if he has an opportunity, in order to avoid danger. 
Conklin v. Erie R. Co. (Messrs. Corbin & Corbin for plaintiff in er- 
ror. Mr. Francis Scott for defendant in error). Opinion by HEN- 
DRICKSON, J., June 19, 1899. 
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Constitutional amendment—Adoption—Determination of commis- 
sion.—1. The judicial department of the government has the right to 
consider whether the legislative department and its agencies have ob- 
served constitutional injunctions in attempting to amend the constitution, 
and to annul their acts in case they have not done so. 2. The statute 
which provided for submitting proposed constitutional amendments to 
the people empowered the Governor of the state to appoint a commis- 
sion to ascertain the result of the popular vote, and authorized him to pro- 
claim the result. Held that, at the instance of a citizen of the state, the 
Supreme court had power to review by certiorari the determination of 
the commission, notwithstanding the proclamation of the Governor. 3. 
In determining whether a proposed constitutional amendment was ap- 
proved and ratified by “a majority of the electors qualified to vote for 
members of the Legislature voting thereon,” only those electors who 
lawfully vote for or against the amendment are to be considered. = 4. 
Quaere, whether the constitution directs that, when several proposed 
amendments are submitted to the people, they shall be so submitted that 
the electors may vote for or against any amendment without voting upon 
any other amendment. But, assuming that it does, it is too late to ques- 
tion the election, because of ambiguity on this point in the submitting : 
statute, when the election has proceeded throughout the state without : 
objection on the part of any person, and every qualified elector, who de-- 
sired to exercise his franchise, has done so without seeking to vote on 
some of the amendments, while refraining from voting on the rest. 
State (Bott, Prosecutor) v. Wurts, Secretary of State. (Mr. William 
D. Edwards, Mr. Allan McDermott, and Mr. John P. Stockton for 
plaintiff in error. Mr. Samuel H. Grev, Atty. Gen., for defendant in 
error). Opinion by DIXON, J., June 19, 1899. 

Receivers—Bill of review.—1. A bill was filed by the complainant, 
praying that the defendant company be declared insolvent, and that a re- 
ceiver be appointed. 2. After the receiver was appointed, the defendant 
filed a petition setting up new facts, and praying that the appointment of 
a receiver be vacated. Held, that it was not necessary to file a bill in 
the nature of a bill of review to obtain the relief asked for in the petition. 

3. A bill of review is necessary after final decree only. Ft. Wayne 
Electric Corp. v. Franklin Electric Light Ct. (Mr. D. J. Pancoast for 
appellant. Mr. Robert McCarter for respondent.) Opinion by VAN 
SYCKEL, J., June 19, 1899. 

Ejectment—When maintainable——Trustees under the will of S. are: 
in the possession of land sued for in ejectment by one of the heirs at law 
of S., who insists that some of the purposes of the trust are void within 
the rule against perpetuities. | There are independent active purposes 
of the trust in course of execution that are clearly not within that rule,. 
and require that the trustees retain the possession of the land in suit: 
Held, that ejectment cannot be maintained at this time. Simmons v. 
Hadley. (Mr. Francis Scott for plaintiff in error. Mr. John B. Hum- 
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phreys and Mr. Eugene Stevenson for defendants in error). Opinion by 
McGILL, Ch., June 19, 1899. 

Mechanic’s lien—Procedure to perfect—Pro rata payment.—1. The 
inchoate lien given to journeymen, laborers, and material men by the fifth 
section of the supplement of March 14, 1895 (2 Gen. St., p. 2073) to the 
mechanic’s lien law can be perfected in no other way than by demand on 
the contractor, and, on refusal of payment by him, service on the owner, 
before his liability to the contractor matures, of the notice prescribed by 
the third section of the original act as revised by the second section of 
said supplement. 2. Said supplement does not require or authorize 
payment of such perfected liens pro rata. Payment, as before its enact- 
ment, must be made in order of priority of service of notice. Bayonne 
Building Ass’n, No. 2, v. Williams. (Mr. James Benny for appellants. 
Mr. Allan Benny for respondents Cooney & Gilbertson. Messrs. Rob- 
erson & Demarest for other respondents). Opinion by COLLINS, J., 
June 20, 1899. 

Statute—A mendment—Constitutional law.—The act entitled “An act 
constituting District courts in certain cities of this state, approved March 
ninth, one thousand eight hundred and seventy-seven,” approved Feb- 
ruary 17, 1898, so far as it attempts to amend the second section of the act 
to which it is a supplement, is unconstitutional. | DeHart v. Atlantic 
City. (Mr. C. L. Cole for plaintiff in error. Mr. A. B. Endicott for 
defendant in error). Opinion June 20, 1899. 

Eminent domain—Damages—Appeal and error.—1. Upon the lay- 
ing out of a highway across the tracks of a railroad company, the latter 
is entitled to compensation for the use of the locus in quo for a high- 
way crossing, but, where the crossing is at grade, the use of the com- 
pany’s property is so slight as to justify only nominal damages. It is 
also entitled to compensation for any injury occasioned by necessary 
structural changes, such as the readjustment of a switch to conform to 
the grade of the street; but the putting in of planking between the rails, 
and maintaining it for the purposes of a crossing, is not a structural 
change, for which compensation should be allowed. Neither are ex- 
penses incident to the erection and maintenance of gates at the crossing, 
including the salary of a flagman, in compliance with the police regula- 
tions of the town, such damages as come within the purview of the con- 
stitutional principle of eminent domain. 2. In proceedings under a 
town charter, providing for the assessment of damages and benefits inci- 
dent to the laying out of a street across the tracks of a railroad company, 
the company should not be assessed for benefits from such highway. 
3. A judgment of the Supreme court, setting aside the award of com- 
missioners for the assessment of damages upon the opening up of a high- 
way, is a final judgment, from which a writ of error will lie. Morris 
& FE. R. Co. v. City of Orange. (Mr. Thomas A. Davis, Messrs. Collie, 
Swayze & Titsworth, and Mr. Frederick T. Johnson for plaintiff in error. 
Messrs. McGee, Bedle & Bedle and Mr. Cortlandt Parker, Jr., for defen- 
dants in error). Opinion by DEPUE, J., June 27, 1899. 
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Corporations—Insolvency—Priority.—‘‘An act to provide for the im- 
position of state taxes upon certain corporations, and for the collection 
thereof” (3 Gen. St., p. 3355), requires that all corporations incorporated 
under the laws of this state, with certain specified exceptions, shall pay 
an annual license fee or franchise tax of one-tenth of one per cent. on all 
amounts of capital stock issued and outstanding, etc. Held, that a 
license fee assessed against an insolvent corporation by virtue of this 
statutory provision is entitled to priority in payment out of the assets in 
the hands of the receiver of said corporation, notwithstanding the fact 
that such license fee was imposed upon the corporation subsequent to 
the appointment of the receiver, and that the latter had not, since his ap- 
pointment, exercised any of the corporate franchises. In re United 
States Car Co. (Mr. S. H. Grey, Atty. Gen., for appellant. Messrs. 
McGee, Bedle &Bedle for respondents). Opinion by GUMMERE, J., 
July 7, 1899.  Magie, C. J., and Collins, Adams, Hendrickson, and 
Nixon, JJ., dissenting. 





NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions. ) 





Statute of frauds—Delivery and acceptance—Action for price.—I. 
Plaintiff contracted for the sale to defendant of certain patented articles, 
in the manufacture of which he was engaged, which were either on hand 
at the time or were to be manufactured in the regular course of his busi- 
ness. Held, that such contract was one of sale, within the statute of 
frauds (2 Gen. St., p. 1603), as the statute is applicable to both executed 
and executory contracts of sale, whether the articles exist at the time or 
are to be made in the general course of the business in which the seller 
is engaged. 2. A buyer’s taking goods in possession to test, to en- 
able him to determine whether or not he will buy, is not an acceptance, 
within the statute of frauds (2 Gen. St., p. 1603); nor will his expression 
of satisfaction with the experiment after the trial suffice, so as to con- 
stitute an acceptance of goods sold. There must be some unequivocal 
act, with intent to take possession as owner. Mechanical Boiler-Cleaner 
Co. v. Kellner. (Mr. Leon Abbett for plaintiff. Mr. Frederick F. 
Guild for defendants). Argued before Magie, C. J., and Depue, Ludlow, 
and Gummere, JJ. Opinion by DEPUE, J., April 29, 1899. 

Appeal—Affirmance.—If the facts relied on for reversal of a judg- 
ment of the Common Pleas do not, on certiorari, appear in the return or 
in any manner entitling the Supreme court to consider them, the judg- 
ment must be affirmed. State (Massasoit Tribe, No. 121, Improved 
Order of Red Men, Prosecutors) v. Voorhees. (Mr. John H. Fort for 
prosecutors. Mr. Thomas B. Hall for defendant). Argued before 
Ludlow and Dixon, JJ. PER CURIAM, May 1, 1899. 

Taxation—Exemptions—Firemen’s relief fund.—1. The funds of an 
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exempt firemen’s relief association under the act of the Legislature ap- 
proved March 17, 1893 (P. L. 1893, p. 422; 3 Gen. St., p. 3448), which 
are used exclusively for the purposes of such association, are exempt 
from all state, county, or municipal taxation; and the fact that such funds 
have accumulated for the time being in excess of what is necessary to 
meet the demands of the association does not render them taxable. — 2. 
An investment of such accumulated funds by a mortgage on lands in or- 
der to obtain interest in order to increase the property of the associa- 
tion to be used to promote the charitable purposes and objects of the in- 
corporation does not render the mortgage taxable, as against the express 
exemption by the statute of all the real and personal estate of the asso- 
ciation from taxation. In whatever shape such real or personal estate 
may exist, so long as it is devoted, or kept to be devoted, exclusively 
to the objects of the incorporation, it remains non-taxable. State (Long 
Branch Firemen’s Relief Ass'n, Prosecutor) v. Johnson, Tax Collector 
(Messrs. Heisley & Morris for prosecutor. Mr. James Steen for defen- 
dant). Argued before Lippincott and Gummere, JJ. Opinion by LIP- 
PINCOTT, J., June 1, 1899. 

Taxation—Exemption—Railroad lands.—1. Lands owned by a rail- 
road company adjacent to the main right of way, and reasonably neces- 
sary or convenient for the purposes of a railway, or used incidentally for 
such purposes, are exempt from general taxation, and are only subject 
to the special taxation imposed by the state board of assessors. 2. If 
the lands are of such reasonable quantities as may be fairly anticipated 
to meet the emergencies of railroad uses, they are subject only to state 
taxation although they may not at the time be wholly devoted to such 
use, or at the time absolutely necessary for such use, so long as they are 
not devoted to any other use or purpose. New Jersey Junction R. Co. 
v. Mayor, etc., of Jersey City. (Mr. S. H. Grey, Atty. Gen., for State 
Board of Assessors. Mr. James B. Vredenburgh for New Jersey Junc- 
tion R. Co. Mr. John W. Queen for Jersey City). Argued before 
Lippincott, Gummere and Ludlow, JJ. Opinion by LIPPINCOTT, J., 
June 2, 1899. : 

Municipalities—Improvement of streets—Qualification of commis- 
sioners—Notices.—1. The owners of property assessed for special bene- 
fits resulting from widening a street under the supplement to “An act 
to reorganize the local government of the township of West Hoboken” 
(P. L. 1875, p. 600) assigned as a reason for setting aside the assessment 
that the commissioners were not properly appointed. Held insufficient 
to raise the objection that the resolution of the council appointing them 
failed to state that they possessed the qualifications required by the 
statute. 2. Commissioners appointed to assess the benefits resulting 
from the widening of a street under the supplement to “An act to reorgan- 
ize the local government of the township of West Hoboken” (P. L. 1875, 
p. 600) are fully qualified to make the assessment where they make affi- 
davit, as prescribed by section 5, that they are not interested in the im- 
provement, and will faithfully execute the duties of th office, as the act 
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specifies no other qualifications. 3. An assessment for the improve- 
ment of streets under the supplement to “An act to reorganize the local 
government of the township of West Hoboken” (P. L. 1875, p. 600) will 
not be set aside because of an objection that the requisite notices were 
not given, where the return of the writs of certiorari bringing it up for 
review shows without contradiction that notices were given by order of 
council. State (Weldon, Prosecutors) v. Town of West Hoboken. (Mr. 
Thomas F. Noonan, Jr., for prosecutors. Mr. Aug. A. Rich for defen- 
dants). Argued before Ludlow and Dixon, JJ. PER CURIAM, May 
I, 1899. 

Plea in abatement—Default judgment.—1. A plea in abatement of 
the pendency of a former action for the same cause of action need only 
have annexed an affidavit under section 115 of the practice act (2 Gen. 
St., p. 2552), proving the truth of such plea; and it is not necessarv to 
have attached thereto also an affidavit of merits under section 114 of said 
act. 2. Where a plea of the pendency of a former action has only an- 
nexed the affidavits of merits under section 114 of the practice act, such 
plea will be stricken out on motion; but, under section 138 of the practice 
act (2 Gen. St., p. 2556), the court or a judge thereof may grant leave 
to amend, by the filing of a new plea with the affidavit of the truth there- 
of, as provided by the statute, or by the filing of a new affidavit to the plea, 
and such amended plea cannot be treated as a nullity, and interlocutory 
judgment be entered thereon, with a rule for a writ of inquiry for the as- 
sessment of damages, without the special leave of the court or some 
judge thereof. Robert v. Moore. (Mr. R. V. Lindabury for rule. Mr. 
Marshall Van Winkle opposed. Argued before Lippincott and Gum- 
mere, JJ. Opinion by LIPPINCOTT, J., June 2, 1899. 

Public improvement—Petition—Ratification—1. Where the name 
and title of a corporation owning lands fronting upon a public street, 
to be laid out or improved under a statute which requires the owners 
of a certain proportion of lineal feet to assent to such improvement by 
petition, to which the signature of the owners of such proportion of lineal 
feet must be annexed, is signed to such petition, the assent of such corporation 
tosuch petition,andthe the authority for such signature will be presumed; 
and, ifany third party assails the the same, as prosecutor in certiorari, toreview 
the proceedings, the burden will be upon him to establish the fact that such 
corporation did not assent, and that the fact of the signing of such pe- 
tition was unauthorized by such corporation. 2. A ratification of such 
assent and signature by the corporation would estop the corporation from 
objection and review on the ground of the want of original authority, and, 
when the corporation is so estopped, no third party can have the right 
to urge the objection of the want of such authority in the original assent 
and signature. The ratification relates back to the time of the original 
assent and signature to such petition, and renders them as effectual as if 
the authority, in the first instance, had been expressly conferred. State 
(Day, Prosecutor) v. Mayor, etc., of Borough of Fairview, Bergen county. 
(Messrs. Wallis, Edwards & Bumstead for prosecutor. Messrs. Cor- 
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bin & Corbin for defendants). Argued before Lippincott and Gummere, 
JJ. Opinion by LIPPINCOTT, J., June 2, 1899. 

Common Council—Liquor licenses—Illegal sale-—1. Section 10 of 
the city charter of the city of Millville (P. L. 1866, pp. 119, 120) confers 
no power upon the common council to grant licenses for the sale of fer- 
mented or intoxicating liquors in that city, and confers no authority to 
pass ordinances for the imposition of penalties for the sales of such liquors 
without license. 2. A provision in ‘a city charter conferring power 
upon the common council to pass ordinances for preserving peace and 
good order,” does not authorize the enactment of ordinances to license 
the sale of fermented or intoxicating liquor, or to impose penalties for 
the sale of such liquors without a license. 3. Convictions in summary 
proceedings under a special power, given to a magistrate, must show 
everything necessary to such conviction. State (Schlachter, Prosecu- 
tor) v. Stokes, Treasurer; State (Terry, Prosecutor) v. Same. (Mr. 
Thomas W. Trenchard and Mr. John W. Westcott for prosecutors. Mr. 
Martin W. Lane for defendant). Argued before Depue, Van Syckel and 
Lippincott, JJ. Opinion by LIPPINCOTT, J., June 7, 1899. 

Delinquent tax—Warrant—Sale.—A warrant and sale of lands for 
delinquent taxes, including interest at a higher rate than the statute al- 
lows, are both illegal, and should be set aside. Landis v. Borough of 
Vineland (two cases). (Mr. Charles K. Landis, Jr., for prosecutors. Mr. 
R. P. Tuller for defendant). Argued before Ludlow and Dixon, JJ. 
PER CURIAM, April 24, 1899. 

Indictment—Validity—Habeas corpus.—1. An indictment, although 
the defendant is misnamed therein, is a valid indictment, under para- 
graph 9g, Art. 1, of the amended constitution of this state, which provides 
that. ‘no person shall be held to answer for a criminal offense unless 
on presentment or indictment of the grand jury.”” 2. The practice upon 
a misnomer of the defendant in an indictment is established and regu- 
lated by section 41 of the act entitled “An act regulating proceedings in 
criminal cases” (1 Gen. St., p. 1119). The indictment shall not be abated 
by such misnomer, but amended according to the truth, by affidavit or 
otherwise, upon an allegation or plea of misnomer; and to such amended 
indictment the defendant must plead as if there had been no allegation 
of misnomer. 3. On habeas corpus, where it appears by the return and 
the facts that a person indicted is in custody upon a writ of capias issued 
upon the indictment, and that he is the person as defendant actually in- 
dicted, although misnamed in the indictment, and his application is for a 
discharge merely because of such misnomer, the matter will be heard as 
if a plea or allegation of misnomer had been made under the statute in 
the court in which the indictment has been presented, and a motion to 
amend according to the truth of such plea or allegation, and his discharge 
will be refused. State (Hubbard, Prosecutor) v. State. (Messrs. 
Fay & Van Note for prosecutor. Mr. Wilbur A. Heisley for the State). 
Argued before Lippincott and Gummere, JJ. Opinion by LIPPIN- 
COTT, J., June 1, 1899. 
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Adverse possession—Infants.—There can be no adverse possession. 
of land while the title is in an infant. Pennington v. Earley. (Mr. 
Norman Grey for plaintiff. Mr. Joseph Thomson and Mr. Clarence N. 
Cole for defendant). Argued before Magie, C. J., and Garrison, Lip- 
pincott, and Collins, JJ. PER CURIAM, June 12, 1899. 

Embezzlement—Intent—Instructions.—1. Upon the trial of an in- 
dictment, framed under the 272d section of the crimes act (1 Gen 5St., p. 
1100), charging a fraudulent conversion of money by an agent who had 
lawfully collected it, there was testimony on the part of the defendant 
that he retained the money as a fund as an attorney at law. Held: First. 
That the intent to convert the money was an essential element of the 
state’s case. Second. That it was error to refuse so to charge, and that 
the error was not cured by an instruction that the defendant had a right 
to retain the money under his lien, if that was the reason he retained it. 
State v. Temple. (Mr. W. J. Crossley for the State. Mr. E. R. Walk- 
er for defendant). Argued before Magie, C. J., and Garrison, Lippin- 
cott, and Collins, JJ. Opinion by GARRISON, J., June 12, 1899.. 

Claim against decedent—Mortgage to secure—Failure to foreclose. 
—1. If, under order to limit creditors, a verified claim on the bond of a 
deceased obligor be presented to his legal representatives, and they serve 
notice disputing the same, a suit may be brought on the bond without 
first foreclosing an accompanying mortgage, notwithstanding the statu- 
tory requirements (2 Gen. St., p. 2112, pl. 47) that in all cases where a 
bond and mortgage shall be given for the same debt all proceedings to 
collect said debt shall be first to foreclose the mortgage, and, after sale, 
then to proceed on the bond for the deficiency. 2. Such a suit is not a 
proceeding to collect, but only to ascertain, the debt. In such a case 
the statute stays only execution. Weatherby v. Sparks. (Mr. Robert 
S. Clymer for plaintiff. Mr. Samuel H. Richards for defendants). Ar- 
gued before Magie, C. J., and Garrison, Lippincott and Collins, JJ. 
Opinion by COLLINS, J., June 12, 1899. 

Covenant for title—Breach.—It is no answer to a declaration charg- 
ing the breach of a covenant for title by an eviction on a paramount title 
chat the covenantor had no notice of the suit on the paramount title. 
Winters v. Earl. (Mr. Francis Scott for plaintiff). Argued before 
Magie, C. J., and Garrison, Lippincott, and Collins, JJ. Opinion by 
PER CURIAM, June 12, 1899. 

Criminal law—Sufficiency of evidence.-—When, at the trial of an 
indictment, the time of the commission of the offense charged is defi- 
nitely fixed, and the defense is an alibi, it is error to permit a conviction 
on the theory that there may have been a mistake as to time on the part 


of the witnesses for the state. Lee v. State. (Mr. Samuel Iredell and 
Mr. Thomas W. Trenchard for plaintiff in error. Mr. William A. 
Logue, Prosecutor of the Pleas, for the State). Argued before Magie, 


C. J., and Garrison, Lippincott, and Collins, JJ. Opinion by COL- 
LINS, J., June 12, 1899. 
Criminal law—Assignment of counsel—Waiver.—1. The right of an 
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accused in a criminal prosecution to have the assistance of counsel in 
his defense, guaranteed by the last clause of section 8 of article 1 of the con- 
stitution, may be waived. When the record and bill of exception do not 
show any request for the assignment of counsel made or refused, but only 
show that no counsel appeared for the accused, no error is disclosed, for it 
will be presumed that the accused did not desire the assistance of counsel. 
2. Failure to apply for the assignment of counsel indicates a .waiver of 
the right to have the assistance of counsel. State v. Raney. (Mr. Wil- 
liam D. Daly for plaintiff in error. Mr. James S. Erwin for the State). 
Argued before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. 
Opinion by MAGIE, C. J., June 12, 1899. 

Pleading—Sufficiency of plea.—A special plea is not demurrable be- 
cause the matter pleaded might have been proved under the general is- 
sue. Hagan v. Jersey City, H. & R. Electric Ry. Co. (Mr. Warren Dix- 
on for plaintiff. Mr. William B. Gourley for defendant). Argued be- 
fore Magie, C. J., and Garrison, Lippincott, and Collins, JJ. PER CU- 
RIAM, June 12, 1899. 

New trial—Cumulative evidence.—Evidence of a different kind and 
character from that produced on the trial, though bearing on the points 
litigated at the trial, is not cumulative. Corkery v. Central R. R. of New 
Jersey. (Mr. John W. Westcott for plaintiff. Mr. R. V. Lindabury for 
defendant), PER CURIAM, June 12, 1899. 

Pleading—Amendments—New trial—A declaration may be amend- 
ed in the Supreme court, on a rule to show cause why a new trial should 
not be granted, though there was a failure to amend, on the court’s per- 
mission, at the trial, but where the real matter in difference between the 
parties was tried. O'Neill v. Leeds. (Mr. Clarence L. Cole for plain- 
tiff. Messrs. Godfrey & Godfrey for defendants). Argued before 
Magie, C. J., and Garrison, Lippincott, and Collins, JJ. PER CURIAM, 

_June 12, 1899. 

Negligence of master—Injury to employee—Repairs and inspection. 
—1. A master, charged with the duty to use reasonable care that over- 
head shafting in a factory shall be supported and maintained so as not 
to endanger the safety of servants working underneath it, cannot escape 
liability for breach of that duty by delegating its performance to an engi- 
neer placed in charge of the machinery in the factory. 2. Inspection 
and repair necessary to the safe support and maintenance of overhead 
shafting in a factory is not to be considered as merely incidental to the 
running of the engine with which it is connected. Hustis v. James A. 
Banister Co. (Mr. H. H. Dawson and Mr. R. V. Lindabury for plain- 
tiff in error. Mr. Samuel Kalisch for defendant in error). Argued 
before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. Opinion 
by COLLINS, J., June 12, 1899. 

Intoxicating liquors—Illegal sale—Repeal of statute——The pro- 
visions of section 2 of the act commonly known as the “Werts Act” (2 
Gen. St., p. 1810), which make liable to indictment any person who sells 
any of the liquors named in the title and body of that act in any quantity 
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from one quart to five gallons without license for that purpose, were 
neither expressly nor impliedly repealed by the provisions of the “Act 
for the punishment of crime (Revision 1898),” approved June 14, 1898 
(Laws 1898, p. 794). Indictments for the unlicensed sale of such liq- 
uors in the specified quantities may be found and prosecuted. Brooks 
v. State: Schou v. Same. (Mr. Thomas W. Trenchard and Mr. Samuel 
Iredell for plaintiffs in error. Mr. William A. Logue for the State). 
Argued before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. 
Opinion by MAGIE, C. J., June 12, 1899. 

Carriers—Contributory negligence of person.—In an action against 
a street railway company for injuries alleged to be due to the overcrowd- 
ing of a trolley car, and lack of facilities for alighting, the plaintiff and 
her daughter testified that in leaving the car, at night, she was pushed 
from the step of the front platform by the passengers behind her, and fell 
upon the fender, through which one foot was thrust. The testimony 
for the defendant showed that she alighted safely, but, failing to think 
of the fender, attempted to pass in front of the car, and thus met with 
the accident. Held that, as the weight of evidence showed no negli- 
gence on the part of the defendant, a verdict for plaintiff would be set 
aside. Hansen y. North Jersey St. Ry. Co. (Mr. A. Q. Garretson for 
the rule. Messrs. McEwan & McEwan and Mr. F. M. Hardenbrook 
opposed). Argued before Magie, C. J., and Garrison, Lippincott, and 
Collins, JJ. PER CURIAM, June 12, 1899. 

Electric wires—Negligence.—One who uses, controls and manages 
an electric current of high destructive power, in a place where it is reason- 
ably probable that others must enter to work, owes to each person who 
so enters a duty to use reasonable care to maintain a proper insulation 
of such current. Anderson v. Jersey City Electric Light Co. (Mr. 
Joseph Anderson for plaintiff. Mr. Flavel McGee for defendant). Ar- 
gued before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. 
Opinion by GARRISON, J., June 12, 1899. 

Libel—Damages.—Where the libel is gross, the jury may give com- 
pensation for the wounded feelings of plaintiff. Deyo v. Clough. (Mr. 
Ernest Koester for plaintiff. Mr. William W. Watson for defendant). 
Argued before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. 
PER CURIAM, June 12, 1899. 

Bonds—Actions—Pleading.—1. An averment of a condition of the 
bond sued on is sufficient, though set out carelessly, where a copy of the 
bond is annexed to the declaration, and referred to in the count. 2. 
A declaration based on the breach of a bond must disclose an intelligible 
breach of the condition of the bond. Palestine Bldg. Ass’n v. Spenge- 
man. (Mr. Henry J. Melosh for plaintiff. Mr. John Garrick for de- 
fendants). Argued before Magie, C. J., and Garrison, Lippincott, and 
Collins, JJ. PER CURIAM, June 12, 1899. 

New trial.—A new trial should be granted where the verdict is against 
such a weight of evidence as indicates prejudice on the part of the jury, 
and where the damages are far in excess of those the prevailing party 
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is entitled to, ifany. Hollister v. Wood. (Mr. John T. Dunn for plain- 
tiff. Mr. Charles L. Corbin for defendants). Argued before Magie, 
C. J., and Garrison, Lippincott, and Collins, JJ. PER CURIAM, June 
12, 1899. 

Action on guaranty—Pleading—Original contract—1. When, by 
the statute of frauds, a contract or promise valid at common law is ren- 
dered ineffectual to sustain a recovery thereon unless there be a writing, 
it is not necessary in a declaration upon such contract or promise to aver 
that the requisition of the statute that it should be in writing has been 
complied with. In a declaration against a surety or guarantor it is not 
necessary to state that the promise was in writing. The law presumes 
the fact that the promise was in writing, and what the law intends may be 
omitted in the averment of pleading. 2. Where the contract of surety- 
ship or guaranty on the part of one is to pay the debt of another, con- 
tracted at the same time, the engagement to pay so made, or subsequent 
thereto, and included in the engagement, and the engagement is not an 
agreement or guaranty for the collection of the debt merely, then the 
engagement becomes original in its character, and not collateral, and 
binds the party making it equally with the principal debtor, and therefore 
an unsuccessful attempt at collection by action or otherwise, and the no- 
tice thereof, or notice of the default of the principal debtor to pay the 
same, or the insolvency of the principal debtor, need not be averred in 
the declaration in an action against such guarantor or surety. Wilkin- 
son-Gaddis Co. v. Van Riper. (Messrs. Skinner & Ten Eyck for plain- 
tiff. Mr. Frank Van Cleve for defendant). Argued before Magie, 
C. J., and Garrison, Lippincott, and Collins, JJ. Opinion by LIPPIN- 
COTT, J., June 12, 1899. 

Pleading—Demurrers.—A demurrer to the whole declaration should 
be overruled where there is one good count. Munnings v. Hopkins. 
(Mr. J. A. Kiernan for plaintiff. Mr. Charles M. Woodruff for defen- 
dants). Argued before Magie, C. J., and Garrison, Lippincott, and 
Collins, JJ. PER CURIAM, June 12, 1899. 

Liability of wife—Torts of husband—Consideration—1. Where a 
wife had agreed to pay a claim made against her husband by the moth- 
er of a minor daughter, upon whom the husband had committed an as- 
sault, and had become liable for the injuries to the daughter consequent 
upon such assault, and the wife had given her promise in writing to pay 
a certain sum agreed upon to the mother to settle the liability of the hus- 
band, and to save him from an action at law and consequent exposure 
and disgrace, held, that the wife was relieved from a recovery upon such 
written promise to pay, as the obligation, at most, was only to answer 
for the default or liability of her husband, and for which she received 
neither directly nor indirectly any money, property, or other thing of 
value, for her own use and benefit, or for the use and benefit of her sepa- 
rate estate. 2. Neither the desire on the part of the wife to save herself 
the disgrace of a prosecution of the husband for such assault, nor her de- 
sire not to be deprived of the benefits of his society or of his conjectural 
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services in any business of her own, will form a good consideration for 
such a promise, or be sufficient to support the contract to make such 
payment, as they are not the things of value for her own use, or for the 
benefit of her separate estate, provided by the statute to render her con- 
tract enforceable in an action or suit. Mawhinney v. Cassio. (Mr. 
John W. Westcott for plaintiff. Messrs. Thompson & Cole for defen- 
dant.) Argued before Magie, C. J., and Garrison, Lippincott, and Col- 
lins, JJ. Opinion by LIPPINCOTT, J., June 12, 1899. 

Street railroads—Frightening teams.—Where an electric car, run- 
ning upon and along a public highway at the ordinary and usual rate 
of speed, and without lessening the same, runs into and through a pool 
of water on the tracks of the railway, thereby throwing the water up, 
out, and in front of the car and up, out and upon _ the 
front and sides thereof, and causing, by so running through 
such water, an unusual loud, roaring, and hissing noise, by rea- 
son of the water being gathered and hurled around and through the trucks 
and wheels of the car, and thrown therefrom, and so causing a horse 
driven by the plaintiff along the highway to become frightened and un- 
controllable and to run away, throwing the plaintiff from his carriage 
and injuring him, a case is presented which requires its submission to 
the jury, upon the question whether the railway company, by its ser- 
vants operating such car, has exercised reasonable care to protect the 
plaintiff from injury in his use of the highway. The case of McCann 
v. Traction Co., 36 Atl. 888, 59 N. J. Law 481, followed, and the prin- 
ciples established applied. Ayars v. Camden & S. Ry. Co. (Mr. H. 
S. Scovel for plaintiff. Mr. E. A. Armstrong for defendant). Argued 
before Magie, C. J., and Garrison, Lippincott, and Collins, JJ. Opinion 
by LIPPINCOTT, J., June 12, 1899. 

Married woman—Liability for corporate debts.—The circumstance 
that a married woman is the owner of the majority of stock in a 
corporation does not enable her to bind herself to pay its debts. Allen 
v. Beebe. (Mr. Howard W. Hayes for plaintiff. Mr. Philemon 
Woodruff for defendant). Argued before Magie, C. J., and Garrison, 
Lippincott, and Collins, JJ. Opinion by GARRISON, J., June 20, 
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GOVERNOR WILLIAM PATERSON Paterson. It has been the intention 


of the late Judge William Paterson, of 












On June 13th the portrait of Gover- 
nor William Paterson was presented to 
Princeton University by Miss Emily 
King Paterson, of Perth Amboy, and 
Miss Katherine Turnbull, of New 


York, who is a descendant of Governor 








Perth Amboy, to present a portrait of 
his grandfather to his alma mater, but 
his death on the first day of the present 
year prevented the carrying out of this 
plan. 

Hon. Cortlandt Parker, of. Newark, 
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made the presentation speech, and it 
was a brilliant tribute to the distin- 
guished subject of the portrait. Dr. 
Patton, on behalf of the trustees of 
Princeton University, accepted the por- 
trait. 

The portrait is a very beautiful one, 
showing Governor Paterson in his red 
and black robe of silk, which he wore 
as an Associate Justice of the Supreme 
Court of the United States. It is an 
enlarged copy of the original portrait, 
and was executed by Mrs. Benjamin 
W. Church, of New York. A very 
handsome frame surrounds the portrait, 
bearing the following inscription: 
“William Paterson[1745]1806. Class of 
1763. U.S. Senator, 1789. Governor 
of New Jersey, 1790. Framer of the 
Constitution U. S., 1780. Associate 
Justice U. S. Supreme Court, 1793. Be- 
queathed to Princeton University by his 
grandson, William Paterson, [1817] 1899. 
Class 1835, and Bar New Jersey, 1838.” 





ENLARGEMENT OF THE STATE 
CAPITOL. 





The State House Commission, con- 
sisting of Gov. Voorhees, Comptrol- 
ler Hancock and Treasurer Swain, has 
selected Mr. Poole, the Newark archi- 
tect, to prepare plans for the enlarge- 
ment of the State capitol. Mr. Poole 
will present the plans and estimates to 
the next Legislature for action. 

It is intended to reconstruct the Sen- 
ate chamber and office buildings, mak- 
ing the wing about the same size as the 
present Assembly Chainber. The first 
floor of the wing will be used for a Sen- 
ate chamber and committee rooms, and 
the upper floor will be devoted to of- 
fices. The Supreme court will have 
an additional chamber. 





DISBARMENT OF NEWARK 
LAWYER, 





The Supreme court on the 20th of 
June disbarred Frank M. McDermit, of 





Newark. Proceedings had been insti- 
tuted against him by Attorney-General 
Grey at the instigation of the Lawyers’ 
Club, of Newark, which charged Mc- 
Dermit with keeping the money of cli- 
ents without rendering any kind of ser- 
vice whatever. The Ethics Committee 
of the Lawyers’ Club had taken testi- 
mony in substantiation of the charges, 
and the Supremecourt considered prin- 
cipally the evidence in what is known 
as the Dowd case. 

Justice Van Syckel says, in the deci- 
sion prepared by him: “In the opin- 
ion of the court McDermit has been 


unfaithful to his clients. He has ob-. 


tained from them money, for which he 
failed and neglected to render any ade- 
quate service, and he has retained for 
his own use money which he received 
from them for other purposes. We re- 
gret the necessity, but feel constrained 
to strike the name of Frank M. Mc- 
Dermit from the roll of attorneys and 
counsellors of this court. To fail in 
this duty would be to withhold our 
condemnation of the wrong of which 
he has been guilty, and the court would 
in the public mind be justly held re- 
sponsible for any like illegal practices 
hereafter engaged in by one who had 
abused the confidence heretofore re- 
posed in him.” McDermit has been 
for many years one of the leading crim- 
inal lawyers of Newark. He served 
three terms in the Assembly from 1887 
to 1889, inclusive, and is distinguished 
for oratorical ability. 





STATE NOTES. 





Judge Job H. Lippincott, who is 
spending the summer at Vincentown, 
met with an accident on July 8th, 
which, fortunately, did not result seri- 
ously. While out driving the horse 
became frightened and made a short 
turn, throwing the carriage over on 
top of the occupants, and they were 
extricated with some difficulty. 

Messrs. Copeland & Luce, of Ruth- 
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erford, have admitted to the firm, Mr. 
Walter Adriance Kipp, under the firm 
name of Copeland, Luce & Kipp. 

On July 6th Mr. Charles Evan Mer- 
ritt, of Mt. Holly, was married to Miss 
Florence Michie, of the same place. 
The wedding was a very quiet one, 
only a few relatives being present. 

Mr. Nelson Y. Dungan, of Somer- 
ville, Prosecutor of the Pleas of Som- 
erset county, was married on July 20 
to Miss Clara May Van Nuys, of Belle 
Mead, about fifty guests being present. 

Judge John B. Vreeland and his wife, 
of are making a trip 
through Switzerland, the Rhine coun- 
try, Holland, France and Great Britain. 
Ex-Senator Samuel D. Hoffman, of 
Atlantic City, is also absent for a few 
weeks on a trip abroad. 

At the suggestion of Attorney-Gen- 
eral Grey the State Library Commis- 
sion has adopted a new set of rules for 
the government of the State Library at 
Trenton. One of these rules prohibits 
the taking of books from the library 
by any one but a state official, and then 
they are not allowed to be taken from 
the building. Lawyers coming from 
other parts of the state will thus be 
able to find the volumes for which they 
are looking. 


Morristown, 


COMMERCIAL LAW LEAGUE, 


The Commercial Law League of 
America held its fifth annual conven- 
tion at Asbury Park, July 25—27. 
There were over two hundred delegates 
present. 

The League is a national organiza- 
tion of commercial lawyers and kindred 
interests. Its objects are to promote 
uniformity of legislation and practice 
in commercial law; to elevate the stan- 
dard and condition of the commercial 
law business, and to encourage honor- 
able dealing among the members of the 
League and in the profession at large, 
and it is doing valuable work along 
these lines. 
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PROPOSED JOHN MARSHALL DAY, 





The Illinois State Bar Association 
will present a proposition to the Amer- 
ican Bar Association at its next session 
in Buffalo, N. Y., Aug. 28-30, for the 
celebration of “John Marshall Day,” 
February 4, 1901, asking that the Amer- 
ican Bar Association appoint a special 
committee representing all the states 
and territories, to take charge of this 
subject and work out a plan of celebra- 
tion for submission to the organized 
body of the bench and bar and other 
public bodies in the United States. It 
is also proposed that such committee 
appoint an editor or a number of edit- 
ors to prepare a commemorative vol- 
ume which, besides biographical data 
of the Chief Justice, will largely deal 
with his constitutional opinions, in or- 
der that their influence may be widened 
throughout the non-professional world. 





A BIT OF LOGIC, 


A remarkable instance of the retort 
of a dilemma happened in the singular 
controversy between Protagoras and 
Euathlus. The former engaged to 
teach the latter the art of pleading, for 
a stipulated reward, one moiety of 
which was to be paid in hand, and the 
other when the pupil gained his first 
cause at court. After a short time 
Protagoras sued Euathlus for the re- 
maining moiety of the money, and 
made use this dilemma: ‘The 
cause must be decided either in my fa- 
vor, or in yours: if it is decided in my 
favor, the sum will be due to me ac- 
cording to the sentence of the judge; 
if it is decided in your favor, it will be 
due to me by virtue of our contract; 
therefore, whether I gain or lose the 
cause, I shall obtain the reward.” 

Euathlus thus retorted the dilemma: 
“T shall gain the cause or lose it; if I 
gain the cause, nothing will be due to- 
you according to the sentence of the 
judge; if I lose the cause, nothing will” 


of 
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be due to you according to our con- 
tract; therefore, in neither case shall I 
have to pay you. the reward.” 





LAW v. JUSTICE. 





“Old Squire Rodgers,” as every per- 
son called him, was one of those mag- 
istrates who set aside the law when it 
got in the way of justice. The only 
law books he had about his office were 
“Smull’s Legislative Handbook” and 
the “Hagerstown Almanac.” He once 
broke all precedents by collecting a 
debt from a dishonest man who put in 
a plea that the :laim was barred by the 
statute of limitations. 

The defendant owed $27 to a grocer, 
an easy going man who carried the 
debt on his books for several years 
without making any effort to collect 
it. He died and left his family little 
but a lot of outlawed accounts. His 
widow turned the books over to Squire 
Rodgers and he came across this $27 
debt. He knew the man who owed 
it could pay it if he would, and he is- 
sued a summons for him. Knowing 
that the debt was outlawed, the fellow 
paid no attention to the summons, and 
the squire sent his constable after him, 
with orders to fetch him to the office 
at all costs. He was brought before 
the squire, and a hearing was opened. 

“Did you get these goods?” the 
squire asked him after proof of the debt 
had been taken. 

“Yes, sir, but”’— 

“Did you eat them?” 

“I suppose he did, but”— 

“That will do, sir,” said the squire. 
“Judgment for the plaintiff for the full 
amount of the claim, with interest.” 

“I won’t pay it,” declared the fellow. 

“But you ate these goods, and you’ve 
got to pay it,” retorted the squire. 

“T’ll take advantage of the statute of 
limitations,” the defendant asserted. 

“The statute of limitations was never 
intended for such contemptible scoun- 
drels as you, sir,” thundered the squire, 





“and I won’t allow you to take ad- 
vantage of it.” 

“You can’t prevent it,” said the de- 
fendant, who was showing signs of an- 
ger. 

“See here,” he continued as he pull- 
ed out of his pocket a roll of bills and 
waved it over the squire’s desk, “there’s 
more than enough in there to pay the 
bill, but you won’t get a dollar of it.” 

In this excitement the roll slipped 
from his fingers and fell upon the desk. 
The squire grabbed it. He put it in 
his trousers pocket, ignoring the 
threats and protests of the other man, 
and he calmly took a blank from a case 
back of him and began to fill it out. 
Then he gave it to his constable and 
ordered him to serve it without delay. 
It was an attachment the squire had is- 
sued on himself, garnisheeing the mon- 
ey in his possession belonging to the 
man who was roaring and tearing his 
hair in front of him. After the at- 
tachment was served he went through 
the formality of paying the money to 
the “court,” which was himself, to be 
held for final decree. Then he pro- 
ceeded to consider the matter of dis- 
tributing the money in the hands ef the 
court. The first claim he passed upon 
was the widow’s. He paid her in full 
and satisfied the judgment he had given 
a few minutes before. Then he assessed 
his own costs and the constable’s, in- 
cluding the expenses of the attachment. 
After these items were paid he handed 
the balance to the man who owned it. 

“T won’t accept it!’ he shouted. 
“This is downright robbery.” 

He stripped a bill off the diminished 
roll. Then the enraged man lost en- 
tire control of himself and began to 
swear. The squire picked up a pen and 
kept tally until the outburst of profan- 
ity ceased. 

“Nine profane oaths,” said the squire, 
counting the score, “at 67% cents per 
oath, makes $6.08.” 

He took two more bills off the roll 
and changed one of them. 

“T’ll appeal to court,” the worsted 
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man said as he took the small amount 
of money left in his roll and departed. 





‘WITH AND WITHOUT THE WELL 





A Hartford lawyer tells of a client 
in one of the adjoining towns who had 
a farm to sell. He had recently sunk 
a well on it, and the job cost quite a 
sum. Consequently, when he talked 
of disposing of his property, the well 
caused him anxiety. 
“How much do you ask for the farm?” 
the lawyer asked. 

“Wal, I'll tell yer,” drawled the 
farmer. “I'll sell the dern place for 
$700 with the well, and I’ll let it go for 
$600 without the well.” 


considerable 





THE VERDICT. 


A coroner in Nevada recently reason- 
ed out a verdict sensible than 
one-half the verdicts usually rendered. 
It appeared that an Irishman, conceiv- 
ing that a little powder thrown upon 
some green wood would facilitate its 
burning, directed a small stream from 
a keg upon the burning piece, but not 
possessing a hand sufficiently quick to 
cut this off, was blown into a million 
The following was the verdict, 


more 


pieces. 
delivered with great gravity by the of- 
ficial: “Can't be called suicide, be- 
kase he didn’t mean to kill himself; it 
wasn’t ‘visitation of God,’ bekase he 
wasn’t struck by lightning; he didn’t 
die for want of breath, for he hadn’t 
nothing to breathe with; its plain he 
didn’t know what he was about, so I 
shall bring in—died for wani of com- 
mon sense.” 





BOOK NOTICES, 


A TREATISE ON THE LAW OF 
COMMERCIAL PAPER containing 
a full statement of existing American 
and Foreign Statutes, together with 
the text of Commercial Codes of 
Great Britain, France, Germany and 
Spain, by Joseph F. Randolph. Sec- 








ond Edition in three volumes with 

Appendix. St. Paul, Minn., West 

Publishing Co. 1899. 

It is now thirteen years since the 
publication ef the former edition of 
this work, and during this interval 
many changes in the statutes have been 
made and the decisions, the author tells 
us, have accumulated at the rate of a 
thousand a year. 

The plan and scope of the book are 
well known to the profession. It isa 
systematic compendium of the decisions 
of the courts on every branch of this 
large subject. In the law of commer- 
cial paper the aim of the court has been 
to establish definite rules and the plan 
of the author has been to state these 
rules as clearly and concisely as pos- 
sible, and to refer to the decisions as 
authorities and by way of illustration, 
explanation and exception. There is lit- 
tle attempt at discussion of principles 
or criticism of decisions, but the auth- 
or states concisely what has been de- 
cided upon every point upon each di- 
vision of this extensive subject. It is a 
subject on which uniformity of deci- 
sion throughout the United States is 
of special importance, and yet there is 
in fact a great deal of diversity. Ow- 
ing to the interchange of negotiable in- 
struments between the states it is neces- 
sary that the law of every state should 
be known in every other, and _ that 
American lawyers should have _ the 
means of ascertaining the lawof foreign 
countries. Mr. Randolph has shown 
great diligence in collecting a vast mass 
of material and skill in arranging and 
condensing it; and he has given to the 
profession a complete index in readable 
form of all the important English and 
American decisions, and he has furnish- 
ed also the text of the statutes of vari- 
ous states and countries in which the 
attempt has been made to reduce the 
rules governing commercial paper to 
the form of a code. Appendix I, con- 
tains the Court Code of California re- 
lating to negotiable instruments and 


, the “Negotiable Instruments Act,” as 
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adopted in Colorado, Connecticut, Flo- 
rida and Maryland, and, we may add, 
the District of Columbia. Appendix 
II contains the British Statutes, and 
especially the Bills of Exchange, Act 
of 1882; the German General Exchange 
Law; the Spanish Commercial Code of 
1829 relating to bills of exchange and 
the French Civil Code on bills and 
notes. 

The contrast between the bulk of 
these three volumes and the brevity of 
these statutes is in itself a striking ob- 
ject lesson of the importance of the 
effort to reduce the rules of law on this 
subject to statutory form. It is only 
after the decisions have been collected, 
discussed and classified that the rules 
of law can be safely expressed in stat- 
utory form, and it was through the ef- 
forts of the author of this work, first 
published in 1886, as well as of the oth- 
er writers on this subject, that it has 
been possible to prepare the negotia- 
ble instruments act as a common ex- 
pression of the law of all the states 
which, through the efforts of the Amer- 
ican Bar Association, may yet be 
adopted by them all. When this is 
done and when the courts have fixed 
its construction Mr. Randolph himself 
suggests that the cases decided, and 
the books that have been written to 
treat of them willtake their place among 
the older histories of the law. 


A TREATISE ON THE AMERI- 
CAN LAW OF ADMINISTRA- 
TION by J. G. Woerner, author of 

Guardianship.” 

Second Edition, in two 

Boston: Little, Brown & Company. 

1899. 


“American Law of 
volumes. 


It is now ten years since the publica- 
tion of the first edition of this work 
and we are glad to have a révision of it, 
in the light of the new cases, by the 
hands of the authors. The name of 
William F. Woerner does not appear 
upon the title page, but it seems, from 
the preface, that he took part in the 





preparation of the first edition, and that 
the present work is the result of the 
personal labor during the last ten years 
of both the editors of the former one. 
They assure us that they have careful- 
ly examined every decision on the sub- 
ject, officially reported during that pe- 
riod, and out of them all have selected 
five thousand for citation, The plan 
and form of the book remain the same 
and the paging is retained for refer- 
ence, but the volumes are larger and 
more closely printed, and much has 
been added to the text, as we'l as the 
Judge Woerner has had spe- 
cia! experience in this branch ef the 
law, both on the bench and at the bar, 
and he has treated the subject with a 


notes. 


view to the practical needs of the pro- 
He shows clearly the differ- 
ence between the functions of a tribunal 
which deals with the administration of 


iession. 


the estates of deceased persons, an‘ to 
those of courts which decide contro- 
versies between contending parties, and 
he points out the derivation ci the 
American system of probate law from 
that which was administered Ly the 
Ecclesiastical courts in Englan? and 
shows how the American civil courts 
were established to take this part of the 


jurisdiction of the church courts when, 


there were no such courts in this coun- 
try. He is mistaken, however, in say- 
ing that the civil jurisdiction of the 
Ecclesiastical courts was vested in this 
country in the courts of common law 
and chancery until Probate courts were 
created by statute; for in New Jersey 
and in many of the older states, the civ- 
il jurisdiction of the Ecclesiastical 
courts was conferred upon the Gover- 
nor, not as Chancellor but as Ordinary, 
with the civil powers of the Bishop of 
London, acting as the Prerogative 
court for the colonies. Probate courts, 
however, were generally established by 
statute and, in view of the differences 
in our system and_ circumstances, a 
book which treats the subject with spe- 
cial reference to the American law ‘s 
of great practical value. E. Q. K. 
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